third way

THE SOCIAL POLICY & POLITICS PROGRAM

Hobby Lobby Case: The Free Exercise Argument

Can a company “exercise religion” under the

First Amendment?

Can a business owner’s
religious exercise “pass
through” to their company?

YES

Is the contraceptive

NO: For-profit businesses must cover
contraception as required by the ACA

Is there a compelling governmental
interest for the contraceptive
coverage requirement?

YES

NO: These companies
cannot be required to
cover contraception

Is the law narrowly tailored to

coverage requirement
— e —— .
1 generally applicable &
religiously neutral?
NO YES
T
Is the law rationally related to a

legitimate governmental interest?

YES: For-profit

businesses must cover
contraception as
required by the ACA

NO: These
companies cannot
be required to cover
contraception

achieve that interest?

businesses must cover

YES: For-profit

contraception as
required by the ACA

YES, EXCEPT as related to 4

contested forms of contraception:

these companies cannot be

required to cover those methods

NO: These
companies cannot
be required to cover
contraception
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Hobby Lobby Case:

The Religious Freedom Restoration Act (RFRA) Argument

Is a company a “person” who can exercise
religion under RFRA?

NO: For-profit busin

as required by the ACA

esses YES

must cover contraception |

Does the contraceptive coverage
requirement constitute a substantial burden
on the company’s exercise of religion?

NO: For-profit businesses
must cover contraception as

required by the ACA

Does the contraceptive coverage
requirement further a compelling
governmental interest?

NO: These
companies cannot be
required to cover
contraception

Is this law the least restrictive means of
furthering that interest?

YES: For-profit businesses
must cover contraception
as required by the ACA

YES, EXCEPT as related to 4 contested
forms of contraception: these companies
cannot be required to cover those methods

NO: These companies
cannot be required to
cover contraception
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